
 

 

 

 

Guidance for ADCAS members not receiving payment for works undertaken 

Business failures through 2024 and the demise of ISG brought the law regarding 
payment under a construction contract into sharp focus. Many association members 
will have been directly or indirectly affected. Following a number of calls for clarification 
ADCAS provides the following guidance. 

Rights to payment in the event a party to a construction contract becomes insolvent OR 
any other person payment by whom, is, under the contract (directly or indirectly) a 
condition of payment by that third person. 

First and foremost, before any member seeks to take a position it is fundamental to 
understand the specific terms under which any business relationship is or was 
operating. The guidance here is given freely by other members to assist and prompt 
further investigation by the affected party by way of independent legal advice. 

For any member engaged in construction operations it is likely that the contract under 
which they are engaged will be within the scope of the Housing Grants Construction and 
Regeneration Act 1996 (HGCRA) as amended by the Local Democracy, Economic 
Development and Construction Act 2009. (LDEDCA). That is to say that regardless of 
any terms agreed between two parties if that agreement falls within the scope of the 
Acts of parliament the terms agreed must remain compliant or they can be challenged 
and ruled as ineffective whether in part or in whole. 

Sections 104-107 of the HGCRA define the scope of a construction contract and section 
105 (2) defines what are not considered to be “construction operations”. See Appendix 
A 

ADCAS would particularly highlight to associate members of the organisation the 
provisions of clause (d) “Exclusions from Construction Operations”. “Supply only 
contracts” do not fall within the scope of the Act. Such business to business 
relationships would be subject to different legislation, examples would be, The Sale of 
Goods act 1979  and/or The Consumer Rights Act 2015. 

If or where any member is or has been engaged in “Construction Operations” that fall 
within the scope of the HGCRA as subsequently amended by the LDEDCA and have 
been denied a payment for services on the grounds that the paying party themselves 
have not received payment, known as “pay when paid or pay if paid clauses” then,  



Section 113 of the Act would apply. See appendix B. All such conditional payment 
provisions are legally ineffective UNLESS “that third person OR any other person 
payment by whom is, under the contract (directly or indirectly) a condition of payment 
by that third person, is insolvent”  

Any affected member is actively encouraged to seek independent legal advice as they 
may be on the wrong side of unscrupulous behaviour. As a minimum it is incumbent 
upon any non-paying party to demonstrate they have the legal right to withhold payment 
and that they themselves can demonstrate they have not been paid. It is not enough to 
simply say “We will not be paying because our client has become insolvent”. 

Appendix A - Scope of the Hosing Grants Construction and Regeneration Act 1996  

 

 



 

 

 

 



 

 



 

 

 



 

 

Appendix B - Prohibition of conditional payment provisions 
 

 



 


